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Over the course of 20 months, 40 Freedom of Information Act (FOIA) 
requests, and three lawsuits, American Oversight has uncovered 
government records showing the administration has made no 
significant progress toward completing President Trump’s proposed 
border wall. 

Records we've obtained, as well as responses from the government saying it does not 
have documents we've requested, show that months into the administration, the 
agencies that would theoretically oversee implementation of the wall failed to take 
critical steps including engaging in international advocacy on behalf of the wall, 
determining a cost estimate or funding source for the wall, securing a construction 
schedule, making legal preparations to take private border land, and communicating 
with Native American tribes who live along the border—in sum, showing that the border 
wall is nothing more than one of the president's favorite talking points. The absence of 
records reflecting a serious effort to develop a sound and comprehensive plan to build 
a border wall suggests that the president's avowed commitment is simply a rhetorical 
tool. 

The following report uses records obtained by American Oversight—from agencies 
including the Department of Homeland Security (DHS), its component agency Customs 
and Border Protection (CBP), the Department of Justice (DOJ), the State Department, 
and the Fish and Wildlife Service (FWS)—in conjunction with public audits of the wall by 
the Government Accountability Office (GAO) and Minority staff of the Senate Homeland 
Security and Governmental Affairs Gommittee (HSGAG) to analyze the Trump 
administration's failure to make significant progress on building the wall. 
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Background- Where is the current harder fence? 


The U.S.-Mexico border is nearly 2,000 miles long. According to 2015 GAO data. 696 of 
those miles are land border; the remaining 1,295 miles are river border. According to 
GAO, 654 miles already have primary fencing. 


Southwest Border 


Border profile 

Land border / river border 
Land area 

Border zones / interior zones 
Primary fencing 
Patrol roads 
Agents assigned 

Funds obligated for tactical infrastructure 
operations and maintenance (FY 2015) 
Total estimated known illegal entries in 
southwest border zones (FYs 2013-2015) 

Source: U.S. Customs and Border Protection. | GAO-17-331 


696/1,295 miles 

893,480 square miles 

214/441 

654 miles 

4,904 miles 

17,522 

$43.4 million 

1.3 million 


Note: FY: Fiscal Year. Zone counts are as of Sept. 2015; miles and 
layers of fencing, Sept. 2016; patrol roads, Nov. 2015; agents assigned. 
Sept. 2015 (includes sector and Special Operations Group staff). 



Source: GAO. | GAO-17-331 


An interactive border map published by the New York Times illustrates where border 
fence already exists. 
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Much of the land without fencing is bordered by the Rio Grande river in Texas. That land 
is also largely privately owned, as opposed to the federal and tribal lands where there 
already exists hundreds of miles of fencing. As the New York Times notes, most border 
land without fence is privately owned. 

In order for the Trump administration to build new border wall, it would need to extend 
the current fence to the east, along the Texas border. However, as public reporting and 
records obtained by American Oversight show, the administration has made few of the 
preparations necessary to build a wall. 


Top officials placed no emphasis on pushing Mexico to fund the well 

During his 2016 campaign, then-candidate Trump not only used a 
border wall as a central campaign promise, but also vowed to make 
Mexico pay for it. The president continues to maintain that Mexico 
will fund construction of the border wall, despite Mexico’s claim to 
the contrary. 

But State Department records obtained by American Oversight show that during the 
first months of the administration, officials acknowledged Mexico’s refusal to fund 
construction of a border wall and did not make it a priority to push Mexico to pay for the 
wall. In memos created to prepare then-Secretary of State Rex Tillerson for five meetings 
with top Mexican officials, the State Department consistently referred to construction of 
a border wall as an issue to address "if raised’’—not as a State Department "key objective.” 

In a memo for Tillerson’s February 8, 2017 meeting with Mexican Foreign Secretary Luis 
Videgaray, "key objectives” included managing the bilateral relationship, security 
cooperation, and migration and border issues. Reference to a border wall appeared in a 
separate “if raised” section, along with a note that "Mexico opposes the construction [of 
a border wall], and regards the U.S. requirement that Mexico pay for it as an affront to 
national dignity.” 


IF RAISED 


1. (SBU) Constructing a Border Wall; Mexico opposes the construction, and regards the 
U.S. requirement that Mexico pay for it as an affront to national dignity. 
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The same If raised” classification of the border wall appeared in briefing memos for four 
other meetings between Tillerson and Mexican officials: a February 22, 2017 meeting 
with Videgaray; a February 25.2017 meeting with Mexican President Enrique Pena Nieto; 
a February 25.2017 meeting with Mexican Secretary of Goyernment Miguel Angel Osorio 
Chong; and a February 25, 2017 meeting with Videgaray, Chong, and Mexican Secretary 
of Finance Jose Antonio Meade. 

It wasn’t just the State Department that yiewed Mexico’s funding of the border wall as 
unlikely. Then-DHS Secretary John Kelly attended the February 23, 2017 meeting 
between Tillerson and Pena Nieto. In a memo for Kelly, “DHS priorities for the meeting” 
included continued normalizing of the relationship, national security, and economic 
security. In a separate section titled “issues that President Pena Nieto is likely to raise 
during the meeting,” the memo noted, "Mexico has shown willingness to reyiew NAFTA 
while rejecting President Trump’s demands that Mexico pay for a wall the United States 
plans to build along the border to stop illegal immigration.” 

Issues that President Pena Nieto is Likely to Raise During the Meeting: 

Renegotiation of NAFTA 

Since President Trump took office, the Mexican peso has greatly depreciated as a result 
of uncertainty about the future of trade with the United States under the Trump Administration, 
especially given the new Administration’s desire to renegotiate the North American Free Trade 
Agreement (NAFTA). President Pena Nieto may ask about your thoughts on North American 
Free Trade Agreement, which has been in effect since January 1, 1994, significantly reducing the 
trade barriers between Canada, the United States, and Mexico and allowing for the increased 
goods and services between the three countries. 

Continuing its commitment to free trade, Mexico has shown a willingness to review 
NAFTA while rejecting President Trump’s demands that Mexico pay for a wall the United States 
plans to build along the border to stop illegal immigration. Secretary of Economy Ildefonso 
Guajardo and Secretary of Foreign Affairs Luis Videgaray said the talks in Mexico would be 
coordinated by the Secretariat of Economy and include the participation of the Mexican Senate. 

Taken together, these memos indicate that top cabinet officials did not prioritize asking 
Mexico to pay for the president’s proposed border wall in their meetings with high- 
ranking Mexican officials. 
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No cost estimate or funding source 

Without Mexico footing the bill for the wall, the Trump administration 
would need to secure alternate financing if it truly wanted to pursue 
this massive infrastructure project. But with an incoming Democratic 
majority in the House of Representatives, it’s unlikely that the next 
Congress will appropriate funds for a border wall. Public records 
suggest that not only does the administration not have a funding 
source secured, they don’t even have a real estimate of how much it 
would cost to build the wall. 

According to records in CBP’s FOIA library, the agency had no funding set aside for a 
border wall during the transition period. "CBP’s current budget does not have any 
resources planned or dedicated for wall/barrier construction," CBP noted in response to 
a presidential transition tasking request seeking “all resources available that could be 
used for wall/barrier construction including details about specific accounts, account 
balances, etc.” 


DHS Presidential Transition Office Tasking 19: 

List all resources available that could be used for wall/barrier construction including 
details about specific accounts, account balances, etc. 

CBP Financial Resources 

CBP’s current budget does not have any resources planned or dedicated for wall/barrier 
construction. The total FY 2017 President’s Budget Request for CBP budget is $13.63 billion, 
including $11.35 billion in direct appropriations and $2.28 billion in projected user fees. CBP’s 
annual budget submission requests funding to support its mission priorities, including border 
security, immigration enforcement, travel and tourism promotion, and international trade 
facilitation. 


The administration has yet to obtain funding to build a border wall. Earlier this year, 
Congress appropriated $1.6 billion for border security, but that money is largely for 
maintenance of current border barriers, not construction of new wall . Congress allocated 
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only $641 million— less than half of the $1.6 billion border security package—to build 33 
miles of new fencing, all of which was already authorized by the 2006 Secure Fence Act. 
The remaining funding is to be used to replace existing fencing and invest in technology. 

In November 2018, CBP relied on its $1.6 billion border security package to award a 
contract to replace "up to 32 miles" of fencing in Arizona, and another two contracts to 
construct 14 miles of levee wall in Texas’ Rio Grande Valley. The Arizona project is 
scheduled to start in April 2019, and the Texas construction is slated to begin in February 
2019. Though CBP has tried to cast all three contract awards as part of the 
administration's effort to build a contiguous border wall, the Arizona project replaces 
existing fencing, and the Texas contracts allow for construction that has been planned 
for over a decade. In October 2018, the administration unveiled what it claimed to be 
the first completed section of the border wall along two miles in southern California. 
That section of replacement fencing was planned since 2009. though, and was funded 
with appropriations from fiscal year 2017. 

Not only has the president failed to secure funding to construct a wall, but public audits 
also show that the administration has not even accurately determined how much it 
would cost to build a wall. The president's cost estimates of building the wall have 
trended upwards in recent years. In February 2016, then-candidate Trump said the wall 
would cost $8 billion. In January 2018, the president claimed it would cost $20 billion. 
Later that month, the president asked Congress for $25 billion to fund construction of 
the wall. 

An August 2018 CAO report found that the administration had also failed to accurately 
gauge the cost of a wall. According to CAO, CBP failed to consider how costs would 
change based on geographical differences—including topography and land ownership— 
between different possible sites for the wall. As a result, GAO determined that CBP had 
not accurately assessed the cost-effectiveness of building the wall. And a report 
published by the Democratic staff of HSCAC in April 2017 found that the full cost of 
building a border wall could soarto $70 billion. Records obtained by American Oversight 
show that CBP officials disagreed with HSCAC's cost estimate, but CBP’s criticism of the 
Democratic staff’s calculations is withheld under FOIA redaction b(5). That exemption is 
used to withhold information that agencies consider pre-decisional and deliberative- 
meaning that CBP did not consider its critical analysis to contain objective facts not 
subject to the exemption, or to be final. 
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* This report assumes "real estate planning," which concedes on page 2 as included in theH3li3|ioes not 
include land acquisition costs. Real estate planning should include a full range of activities such as title searches 
and acquisition. During the briefing with HSGAC and CHS last week, cj^xefij|||||| stated that we need the money 
now to begin the land acquisition, otherwise we would be knocking on doors offering to buy land but without the 
funding to follow through if the offer were accepted. The appropriations staff is also aware of this. 


* As we have already noted, the is not solely for mileage of wall but also tactical infrastructure like roads 

and technology. Thus the^^^ extrapolation is not correct. We repeated that this information is not correct to 
minority staff many times. 


BW15 FOIA CBP 000170 


* Similarly, the alternative route tc|m|y (multiplying the^JgjQg^ for the prototype cost by the full border 
mileage) is flawed. First, it starts from a different mileage count than they used for the other calculation 

in the other because they conceded that 654 miles are already in place). Second, it inaccurately states 
that the RFPs (which they call RFIs) ask for a , when in fact they mean to say a[ 


(b) (7)(E) 


* The wall maintenance estimate of overjmgj per year is not based on CBP-provided data. Them||^ cited is 
an approximation of the annual funding for CTIMR (Comprehensive Tactical Infrastructure Maintenance and 
Repair),and they are dividing it directly by the 654 miles of fence. At the same time, they acknowledge that it goes 
to a range of non-fence TI, which clearly can span the entire border and not just the 654 miles where there is also a 
barrier. I need to check with OLA to see if the OLA email referenced is correct (to confirm whether the | 
per mile" was actually a quote from OLA, or misrepresented as part of the quote in this document). 


(b) (5) 
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DHS and CBP records obtained by American Oversight provide additional evidence of 
the administration’s failure to nail down a funding source or cost of the wall. A thread 
of emails between CBP and congressional staffers on Capitol Hill show that members of 
both the executive and legislative branch scrambled to determine where funding would 
come from soon after President Trump signed an executive order on January 25, 2017 to 
build the wall. 

"I am being asked right now what funds are vurrently [sic] in hand which could be 
accessed. Need asap,” wrote a Senate Appropriations Committee staffer about available 
funds in DHS’s budget for border security fencing, infrastructure, and technology (BSFIT). 
It’s unclear if the staffer received an answer, as the next email in the chain was redacted 
under FOIA Exemption 5. 


From: ltc| _ 

: WeanSoav TafYuarY 25, 2017 10:59 AM 
>ropriations) 



ib)(6) 

B 

(b) (6) 

(Appropriabons); 


t: Whafs the balance of unobligated funds fn BSFIT? 


(b)(5) 


Iwliat's today’s balance ? 


Oil Jan 25,2017 . at 10:57, [| 


(b)(6) 


(Appropriations) 

wrote: 


I am being asked riglit now what timds are -viiiTeutly in hand which could be 
accessed. Need asap 


10 


www.AmericanOversight.org 



PVERSIGHT 
















December 201B 


Audit the Wall: No Plans, No Funding, No Timeline, No Wall 


A House staffer joined the conversation, noting that “there is a spending plan for those 
funds so it should have been an easy answer....” A Senate Appropriations staffer, though— 
possibly the same person who first requested information on available funds—disagreed: 
"This requiring [sic] a reprogramming request.” 


From:(Appropriations) [fn -i 
Sent: Wednesday, January 25, 201711:25 AM 


tb) (6) 




(Appropriations) 



Subject: RE: What's the balance of unobligated funds in BSIjlT? 
This leqiiiiiiig a repiogi‘aimiiing request 


(b)(6) 


Sent from niy Verizon. Sanisiiug Gala.x^' sinaft[>hofie 


-Orittuial inessaue 



|(o)(6):(b)(7)(C) 


(b^ 



:5ubject: 


it s the 1 


(b)(6) 


Qce of unobhgated hmds in BSFIT? 


Well, there is spend plan for those funds so it should have been an easy answer... 
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Another thread of emails among House staffers obtained by American Oversight 
showed more confusion over where funding for the wall would come from. “Any idea 
what the offset is to pay for a wall? From the DRF [disaster relief fund]? And has there 
been any effort to deal with the impact of the surge on custody operations? Can you 
guys identify aid to Mexico? Or is that DoState?” wrote a House Appropriations 
Committee staffer to DHS CFO Allen Blume and congressional staffers. 


From: Baldwin, Valerie 

Sent: Wednesday, January 25, 2017 6:47:40 AM 
To: Blume, Allen; Fulghum, Chip 

Cc: Mallard, Kris; Romig, Christopher; Cylke, Laura; Joachim, Bob (Detailee); 
Wake, Anne 

Subject: Fwd: From NYTs....moving funds for the wall... 

Any idea what the offset is to pay for a wall? From the DRF? And has 
there been any effort to deal with the impact of the surge on custody 
operations? Can you guys identify aid to Mexico? Or is that DoState? 

Valerie L. Baldwin 

House Appropriations Committee 
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Upon learning of President Trump's planned executive order to build a wall, another 
House staffer said, “Apparently, there is a pot of money somewhere we didn’t know 
about.and a way to hire people...” 


From: "Mallard, Kris"(t»<6) 


Date: January 25, 2017 at 6:15:59 AM EST 
To: "Newby, Darek' l^'<®> 

"Baldwin, Valerie" < 


DHS-001-162-000103 


DHS-17-0466-C-000103 


M (b)(6) 


Cc: "Cylke, Laura" 
"Romig, Christopher" 
|(bP~ 


(Detailee)'[^||^ 


iJoac him, Bob 
"Wake, 


Anne" (b)(6) 

Subject: Ke: From NY rs....moving funds for the wall... 


Apparently, there is a pot of money somewhere we didn't 
know about....and a way to hire people... 

Trump plans to issue two executive orders Wednesday 
during his visit to the Department of Homeland Security, 
according to a person familiar with the President's plan. 


Five months later, the administration still did not know where it might find money to 
construct the wall. In a slide deck created by CBP and dated June 28, 2017, CBP 
acknowledged that “[c]urrently, CBP does not have funding to construct border wall 
operational requirements.” 


• Currently, CBP does not have 
funding to construct border wall 
operational requirements 
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In the absence of traditional funding sources, some administration officials became 
creative with ideas to build the wall. Minutes from a DHS sustainability committee 
meeting in February 2017 show that a Coast Guard official suggested using old ships to 
build the wall. 

USCCi: Thca* is a proposal to use old ships for border wall. This is a unique suggestion for 

disposal of outdated ships. 

At the outset of the administration, CBP did not have resources to build the wall, and it 
still lacks funding to undertake construction of the wall. With Mexico’s refusal to pay the 
wall, the administration’s failure to obtain funding through the appropriations process, 
and an incoming Democratic House majority, it's increasingly unlikely that the president 
will be able to find the billions of dollars he would need to construct the wall. 

No schedule for construction 

The administration has also failed to develop an informed schedule 
for the substantial infrastructure undertaking of building a complete 
border wall. The president signed an executive order in January 2017 
that called for “the immediate construction of a physical wall on the 
southern border,” but did not enumerate specifics. In November 2018, 
CBP awarded contracts to construct up to 46 miles of wall and 
replacement fencing in Texas and Arizona, with construction 
reportedly set to begin in February and April 2019, respectively. But 
nearly two years into the administration, officials have failed to make 
public a comprehensive schedule for construction of the wall along 
hundreds of miles of U.S.-Mexico border. 

The administration has taken the small step of constructing wall prototypes, but even 
here the schedule lagged. The prototypes were completed in San Diego in October 2017, 
but CBP records obtained by American Oversight show that the administration originally 
planned to complete the prototypes months sooner. The proposed schedule for 
building the prototypes slipped multiple times. At least one delay seems to have been 
due to difficulties the administration faced in resolving Buy American Act requirements. 
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An undated timeline shows that officials initially planned on starting construction on 
prototypes on June 15, 2017. 



Wall Constmction 


ActiouM/MilfwIiMirf* 


Dwtc I SlntiiN 


FO I 3 *:^ 7 , Section 4« 4b 4c 

WG: Wall ('onstniction ( oinponcnts: C'BF si MGMT Sr. Staff: Kathe-Mi Kolbr 


• Establish Integrated planning team to construct a pli>'sical wall on the SB 

t/25/17 

J 

• Issue Request for Proposals 

3/17/17 

J 

• Obtam Acquisition Decision Event 1 approval 

3/20/17 

J 

• Proposab due back to DH$ 

3/31/17 


• Resolve Trade agreeineiits vs Buy Ainencan Art coiKenis for waU contracts and task orders 

3/31/17 


• Publish signed Secretary's waiver of applicable environmental, land management, and other laws 

4/1/17 


• Complete proposal review and down select 

4/21/17 


• Idcntifv' Southwest border barrier leqmrmients 

4/30/17 


• Aw’ard IDIQ contracts and prototvpe task orders 

5/30/17 


• Begin construction of wall prototypes 

6/15/17 



• Knunnit Domain 

• Plr •Mirirnmi lU Jilif? "h . 

• F.ilnuiv rf^::r ■ |^rtK•urem rit h;riii>f !>.■ m ii i ,,ttl “Biiv Anit = l an" requimni-nts. 


Document Ke>- 


Doiie 


On Track 


I Delayed/lMiiea 


DRAFT-PREQECISIONAL // FOR OFFICIAL USE ONLY 
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Another undated schedule shows that CBP pushed its start date for prototype 
construction back a week, aiming for June 22,2017. The revised timeline also shows what 
may have led to the delay: there were “issues”—labeled with a yellow, instead of green, 
“status” box—surrounding a suggestion that the Office of General Counsel was supposed 
to provide the White House on how to resolve problems surrounding the Buy American 
Act. 



Wall Constmction 


ArtioiiM/MileMlciiirM 


I I>Ntr I StntiiN 


FO Scc'tioii 4M 4l» 4c 

WG; WallConstnK tion » I’BP. MGMT St-fl Kathrrvn Kc Uic 



F^tablisli integrated planning team to construct a ph>’sioal i^iall on the SB 

1 / 25/17 

J 


Issue Request tor Proposals 

3/17/17 

J 


Obtain Acquisition Decision Event - 1 apfiroval 

3/20/17 

J 


OGC to prtmdc AS2 uith the letter from CBP Cotiiinissioner (A) McAleenaii that was sent to U S Trade 
Representatiw (USTR) requesting support for a waiver of the Buy American Act for the |Hirrhase of wall 
buikhng material 

3/31/17 

J 


OGC to provide ASa with an option/recommendatioii for moving the issue forward b>' working directlv 
with WTl 

3/31/17 



Proposals due back to CBP (deadline extended from 3 /29/17) 

4/4/17 

J 


Include milestones for 'Reporting* requirements in this tracker 

4/5/17 



Complete proposal review and down select 

4/12/17 



Publish signed Secretary’s wniver of applicable environmental, land management, and other laws 

4/30/17 



Identi^’ Southwest border bamer requirrments 

4/30/17 



Award IDIQ orntracts and prototype task orders 

6/14/17 



Begin coiistruetioii of wall prototypes 

6/22/17 


Ki 

R-^rogrammmg requst 

Eminent Doniiin 

Pl!a>e<l roniirtii Plan 

Fj'>- nv .>n>(nnvmen--d hir ii-. .ini.v ait in . ; ’ . lu iMvitli Bu. Ann. iiy-r'-iir&nKsrit!', 




Dooiiiieiit Key 


Oil Track 

DRAFT-PREDEC'^iONAL // FOR OFFICIAL USE ONLY 


I l>elayed/lMiica 


OfTTrack 
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A third timeline shows that CBP officials initially planned to complete prototype 
construction by the end of July 2017. 


Wall Constniction 

1 

1 Date 1 

StatiiM 

FO S^Ttioii 4JI 4b 4r 

WG; Wall ConstnK*tio!i C oiiiponmls:»*BP & MGMT Sr. Staff: Randolph Allrs 


• Establish Integrated Project Team 

2/2/17 

J 

• Identih* initial funding source 

2/2/17 

J 

• Identify* constructKMi prionties (plan to construct 200 miles of wall once prototype construction is 
complete) 

2/14/17 

J 

• Issue pre-solmlation notice 

2/27/17 

J 

• Issue RFP for prototype 

3/17/17 

J 

• Down select firms 

6/15/17 


• Complete capital 111 vestment plan 

6/30/17 


• Prototype constniction complete 

7/3>/«7 


• Si \isit and decision 



• Issue RET for long-term construction 

8/lS/«7 
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The various timelines laid out by CBP were ultimately delayed. Prototype construction 
began in September 2017. and was completed in October 2017— not in June and July 
2017, respectively, as CBP had once planned. 

Emails among CBP officials show some of the confusion that accompanied the 
prototype schedule delays. In March 2017, a San Diego CBP official sent an email to a 
San Diego County official, among others, noting that "CBP Headquarters released 
information last evening that prototypes for a border wall are in fact going to be 

constructed here in San Diego_Unfortunately, I don’t have a lot of answers right now.” 

The email suggests that at least some CBP San Diego officials were not keyed into the 
administration's decision to build prototypes in San Diego in the first place. 



From: 

To: 


Suliiect: 

Dole: 


RC: 3/9/17 • Meeting ChiergQQSSO 
Saturday. Morch 18. 2017 9:03:00 PM 


. U S. Border Patrol 


Gocxl evening all. 

You may have heard already, bul CBP Headquarters released information last evening that 
prototypes for a border wall are in fact going to be constructed here in San Diego. The site has 
not been released yet, but 1 wanted you to know as soon as possible. 

We are getting ourselves ready for a lot of interest, so plea.se bare with us, as we strive to 
ensure accurate information is relea.sed. 

You are welcome to contact me with any questions you may have. Unfortunately, I don’t have 
a lot of answers right now. Monday morning, we will be able to get a better handle on what is 
ahead for this region. 

As always, thank you for your partnership. 1 appreciate you working with us as we try to keep 
our communities informed and .safe. 

Best regards. 


(A)ACPA 


.San DicL’o .See lor 
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A July 2017 email from the Assistant Chief Patrol Agent of San Diego’s Border Patrol 
Sector showed that four months into the process, local officials still lacked key 
information about the prototype construction. "There is a delay in working through the 
logistics of construction. I don’t have specific information about what the issue is, but I’m 
told the plan is still moving forward. Construction may not begin until October.’’ 



From: 

To: 


Cc: 

SulJject: 


UfljAli: Border Wal ProttXype Construction 
Tuesday. July 11.2017 10:00:09 AM 


Good morning everyone. 

Chief wants you to be aware of an update regarding the construction of the border wall 

prototypes. There is a delay in working through the logistics of construction. I don't have specific 
information about what the issue is, but I'm told the plan is still moving forward. Construction may 
not begin until October. 

We will do our best to keep you informed as things change. Thank you for your patience in this 
matter. 

I Xssastant Chief Patrol Agml (A) 

United States Bonier Patrol | San Diego Sector 



In August 2017, some officials were still in the dark about the administration’s 
prototype plans. An August 1 email to numerous redacted email addresses, after 
stating that DHS had obtained an environmental waiver in order to build prototypes, 
noted that "construction is still delayed. We will do our best to keep you informed as 
information becomes available.” 
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From: j_| 



Sent: Tuesday, August 01, 2017 7:19 AM 




Subject: Border Wall Prototypes - re: 3/9/17 - Meeting Chief 



U.S. Border Patrol 


All, 


I apologize for not providing this information sooner; however, immediate messaging 
regarding the border infrastructure projects was limited due to required congressional 
notifications. To maintain and promote continued transparency, the Department of Homeland 
Security has acquired an environmental waiver in order to move forward with the construction 
of the wall prototypes, as well as replacement fencing. As many of you know, the U.S. 
Government has acquired environmental waivers in the past in order to accomplish 
improvements with the border infrastructure system. 

As explained by Customs and Border Protection’s Office of Public Affairs, the waiver is 
intended to cover construction projects associated with 14 miles of primary fence replacement 
in San Diego Sector, 14 miles of secondary fence replacement in the same location to establish 
an enforcement zone, and wall prototypes located at the east end of the secondary fence to be 
replaced. Both the primary fence replacement and the prototype construction are being carried 
out with funding already provided by Congress. The funding for secondary fence replacement 
is included in the DHS Fiscal Year 2018 budget request. Please see attached press release. 


DHS-17-0303-B-000043 


BW13FOIA CBP 000043 


Please note that construction is still delayed. We will do our best to keep you informed as 
information becomes available. 

The administration failed to meet deadlines and keep local officials apprised of 
prototype construction developments—which represent a small fraction of the planning 
and coordination that would be necessary to build a contiguous border wall. 
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Little evidence of legal preparations to take private land 


According to GAO estimates in 2015, approximately two thirds of the southwest border 
is made up of private and state-owned lands. A New York Times map of the U.S.-Mexico 
border shows that much of the border land east of El Paso, Texas, is privately owned. 



In order to build a significant portion of new wall, the administration would need to 
exercise its right to take private land through eminent domain—and would likely face 
numerous legal challenges as a result. Any serious attempt by the administration to 
build a border wall would involve considerations and discussions of eminent domain, 
and substantial planning for how to address the need to seize a large amount of private 
land. 

Yet in response to FOIAs we filed with DHS and D03 for records related to eminent 
domain and the border wall, the records that we received several months into the 
administration showed no serious effort to plan for a significant eminent domain 
undertaking. DHS and the United States Attorney’s Offices for the Districts of New 
Mexico. Arizona, and Southern California produced letters in 2017 indicating the 
agencies had no records responsive to our requests. While news reports indicate that as 
of June 2018, the administration had begun preparations to seize private land in the Rio 
Grande Valley, neither of the U.S. Attorney's Offices for the two border 
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districts in Texas have responded yet to our March 2017 FOIA request. The responses 
we’ve received so far would seem to suggest that if efforts are being undertaken to build 
President Trump’s wall on private land, they did not begin until at least the second year 
of the administration. 

Wc conducted a comprehensive search for records that would be responsive to your request. 
Unfortunately, we were unable to locate or identify any respKjnsive records. We also transferred 
the request to Customs and Bonier Patrol (CBP) as we determined that they may also have 
records responsive to this request. 

The only records we received in response to our eminent domain FOIA requests were 
from DOJ headquarters. Those documents consisted of a three-page memo from DOJ 
land acquisition section officials to environment and natural resource officials 
summarizing a background conversation between a D03 lawyer and a reporter, as well 
as an on-the-record statement that D03 provided to the reporter. That statement noted 
that no eminent domain cases had been referred to D03 as a result of President Trump’s 
executive order to build the wall. 

We are aware of the President's Executive Order on Border Security and 
Immigration Enforcement Improvements. At this time, no land acquisition cases 
have been referred to the Department as a resuK of the President's E.O. The 
Department of Justice Environment and Natural Resources Division will continue 
to provide advice and assistance to executive agencies working to strengthen 
border security." 

The administration would inevitably face legal challenges if it tried to seize private land 
for President Trump’s border wall. In 2008, the George W. Bush administration—in 
constructing a fence along mostly federal land in Arizona, California, and New Mexico- 
attempted to seize less than an acre of private land from Eloisa Tamez, a resident of 
Cameron County, Texas. Tamez challenged the government’s action. It took seven years 
to resolve the litigation, which ended with the government paying Tamez $56,000 in 
exchange for the quarter-acre on which the fence sits. 

According to an NPR analysis, most of the eminent domain cases over land takings along 
the U.S.-Mexico border that wound up in court took about three and a half years to 
resolve. Most of those cases concerned less than an acre of land. President Trump’s 
proposed wall would require an unprecedented number of land seizures: a USA Today 
analysis of property records along the Texas border found that almost 5,000 parcels of 
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land could be seized or affected if a wall were built. Construction of a contiguous wall 
along the border would likely create hundreds, if not thousands, of legal hurdles for the 
government. The fact that the administration has no records of discussions of eminent 
domain in relation to President Trump’s wall reinforces the idea that agencies and 
officials had not started to undertake serious preparations for the wall months into the 
administration. 


Little communication with border tribes 


In addition to private individuals, tribal nations control land along the southwestern 
border. According to CAO's 2015 estimates, federal and tribal lands make up one third 
of the border. The Tohono O’odham Nation, a sovereign Native American tribe with 
members and land on both sides of the U.S.-Mexico border, controls 62 miles of border 
land. To make a serious effort to build a border wall, the U.S. government would need to 
engage with Tohono and other tribal leaders. But according to records obtained by 
American Oversight, DHS and other agencies made almost no outreach efforts to the 
Tohono O’odham during the first months of the Trump administration—and the 
communication that did occur shows tension between the government and the 
Tohono. 

American Oversight sent two FOIA requests to DHS in March 2017 related to tribal land. 
The first request sought communications with the Tohono O’odham or its 
representatives. In response, DHS released fewer than 40 pages, about half of which 
consisted of already-public tribal resolutions and a Senate report. CBP also released 
records in response to our request, including letters between Tohono Chairman Edward 
D. Manuel and Tucson CBP officials. 

The CBP records show that on March 21, 2017, Manuel sent a letter to Tucson’s chief 
patrol agent, criticizing CBP’s apparent unwillingness to provide Tohono leaders with 
details related to the administration’s border security plan. Regarding a March 17, 2017 
meeting between Tohono representatives and CBP officials, Manuel said: “Tucson 
Sector’s unwillingness to provide any details about its implementation of Executive 
Order 13767 on the Nation is inconsistent with the government-to-government 
relationship between the Nation and the United States and the requirements of the 
Consultation Policy.” 
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or otherwise without the Nation s authorization. Ilowevcr, Tucson Sector's unwillingness to 
pro\ idc any details about its implementation of hxecutivc Order 13767 on the Nation is 
inconsistent with the go\ emment-to-govemment relationship between the Nation and the United 
States and the requirements of the Consultation Policy. 


Manuel continued: ''[W]hen the Nation’s delegation repeatedly asked for details of the 
Sector's study and strategy for the Nation’s border during our March 17, 2017 meeting, 

the Sector declined to provide this information_The Nation cannot provide the ‘input’ 

that the Consultation Policy calls for without being provided ‘sufficient details’ of Tucson 
Sector’s border security study on the Nation and the resulting strategy to obtain and 
maintain complete operational control.” 


The Nation cannot provide the “input” that the Consultation Policy calls for without 
being provided “sufficient details" of Tucson Sector's border security study on the Nation and 
the resulting strategy to obtain and maintain complete operational control. Specifically, the 


In a March 22, 2017 response to Manuel, CBP pushed back . ‘‘We disagree with your 
characterization of the meeting,” wrote Tucson’s chief patrol agent. According to the 
CBP official, ‘‘Tucson Sector made no such agreements [about not invoking Section 102, 
eradicating traditional border crossings, and providing access to state and local law 
enforcement under 287 (g) agreements] and lacks authority to make any of those 
promises.” In response to Manuel’s criticism of CBP’s refusal to provide details on a CBP 
study and strategy, the chief patrol agent stated that ‘‘[a]s I stated in our in-person 
meeting, Tucson Sector is not responsible for this 180-day study, and strategy for the 
Nation’s border.” 


You noted you were encouraged by agreements Tucson Sector made regarding not invoking 
Section 102, eradicating traditional border crossings, and providing accc.ss to state and local law 
enforcement under 287(g) agreements. We disagree with your characterization of the meeting. It 
is our understanding that the March 17'** meeting was prc-consultativc and designed to outline 
the consultation process that will be used moving forward. Additionally, Tucson Sector made no 
such agreements and lacks authority to make any of those promises. 


The second tribal-related FQIA request American Oversight submitted to DHS targeted 
analyses or reports that DHS used to gauge the impact of a wall along the U.S.-Mexico 
border on sovereign tribal land. DHS sent us a letter stating it had no records responsive 
to our request as of March 29, 2017. 

American Oversight has since received records from CBP in response to our request to 
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DHS, consisting of environmental analyses of border infrastructure projects on tribal 
land. But DHS’s letter means that more than two months into theTrump administration, 
DHS leadership had made no serious effort to research the effects of building a wall on 
land that comprises dozens of miles of the border. 

1. All analyses, memoranda, or reports regarding sovereign tribal land and the construction of a 
contiguous wall. fetK'e. or other physical barrier along the U.S.- Mexico border (Date Range for 
Record Search: From 1 l/S/2016To 3/29/2017). 

We conducted a comprehensive search for records that would be responsive to your request. 
Unfortunately, we were unable to locate or identify any responsive records. We also transferred 
the request to Customs and Border Patrol (CBP) as we determined that they may also have 
records responsive to this request. 

American Oversight also sent a FOIA request to DOJ for any communications with 
Tohono representatives. In response, we received Just 15 pages of records—over half of 
which were emails among D03 FOIA officers regarding where to route American 
Oversight's FOIA request. 

News reports indicate that tension between the administration and the Tohono has 
persisted since the parties' March 2017 correspondence. In March 2018, Manuel wrote a 
letter to Department of Interior Secretary Ryan Zinke, criticizing Zinke's claim that 
building a wall would increase security. Manuel stated that "the construction of a wall 
along the Nation's border will waste taxpayer money," and that "[t]he Nation also is 
extremely concerned about the negative impacts a fortified wall will have on our cultural 
and religious rights, and on our environment." It's unclear if Interior ever responded to 
Manuel's letter. 


''Serious, likely irreparable'' environmental damage 

None of the records American Oversight obtained through its border 
wall investigation suggested a serious effort by the administration to 
build a wall along the entire southwestern border. 

Documents we received from the U.S. Fish and Wildlife Service (FWS), though, indicate 
that ecosystems near the border would suffer extreme, irreversible damage if a 
contiguous wall were built along the border. In 2007, DHS alerted FWS that it planned 
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to build 70 miles of border fence along the southern three counties of the Lower Rio 
Grande Valley. 

FWS southwest regional director Benjamin Tuggle wrote a memo for the FWS director 
summarizing FWS’s concerns about the proposed fencing. Tuggle noted that “[sjerious, 
and likely irreparable, wildlife and habitat loss and damage are likely to result from the 
placement of 70 miles of border fence along the lower Rio Grande Valley NWR." 

Serious, and likely irreparable, wildlife and habitat loss and damage are likely to 
result from the placement of 70 miles of border fence along the lower Rio Grande 
River that will include impacts to lands held in tmst by the Lower Rio Grande 
Valley NWR. The total number of miles of fence that would be constructed on 
the Refuge is unclear at this time. Discussions continue with DHS regarding the 
placement of fences on Refuge lands and work is underw-ay to verify Federal 
ownership where fencing is proposed on or next to Refuge boundaries. DHS 
currently estimates 2.5 miles of fence on Refuge lands; however, depending on 
the actual location and placement of fences, this length of fence on die Refuge 
may reach up to 10 miles. 

Ten years later, in March 2017, an FWS official attached Tuggle's 2007 analysis in an email 
to other FWS officials. “Attached are some of the summaries we put together in 2007 
when we learned of Border Infrastructure for the first time. Many of the concerns will be 
the same." 

From: Winton, Bryan < brvan winton@fws.aov > 

Date: Mon. Mar 13.2017 at 10:31 AM 

Subject: Border Fence Infrastructure (Round 2) Concerns: 

To: Rob Jess < robertJess@fws.gov >. Ernesto Reyes < ernesto reves(S)fws.aov > 

Cc: Kelly McDowell < kellv mcdowell@fws.gov> 


Attached are some of the summaries we put together in 2007 when we learned of Border 
Infrastructure for the first time. Many of the concerns will be the same. We'll take from these to 
complete the table Kelly sent this a.m. and add based on other lessons learned since 
completion of the first 18 segments and 57 miles of fence-some of which is on/near refuge. 


Bryan R. Winton. Refuge Manager 

Lower Rio Grande Valley National Wildlife Refuge 

Additional records obtained by American Oversight show that FWS in 2017 also used 
assessments from 2012 and 2016 to warn of potential harm that would be caused by 
GBP’s Integrated Fixed Tower Project (IFT), a system of surveillance 
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towers and networks already in use. FWS relied on its 2016 biological opinion on the 
effects of the Tactical Infrastructure Maintenance and Repair Program (TIMR) on wildlife 
to determine the effect of the IFT program. TIMR consisted of “fences and gates, roads 
and bridges/crossovers, drainage structures and grates, lighting and ancillary power 
systems, and communication and surveillance tower components.” 

The Tohono wanted to confirm that they agreed with the proposals in the biological 
opinions, which analyzed the effects of TIMR on wildlife. 


I'hroughoui ihc dnin documem iiMliciMed 2016 TIMR BO (Biological Opinion) and/or 
20I2 TIMR BO. wiKre can ihc inrormaiion be obtain related to the Tohono O'odham Nation'.' 
Wc ask because the document rercrences the I IMR of those specific years vrithm the Best 
Management Practice (BMP) and feel it would be in good faith to concur the proposed 


In response, FWS pointed the Tohono representative to the biological opinions on FWS's 
website and attached them to the email. The 2016 biological opinion found that the 
TIMR project would likely pose a threat to multiple endangered species. TIMR ‘"may 
affect and is likely to adversely affect’ the threatened northern Mexican gartersnake,” the 
2016 biological opinion determined. 

With regard to newly listed species and proposed or designated critical habitat. CBP determined 
that the ongoing TIMR project “may affect and is likely to adversely affect” the threatened 
northern Mexican gartersnake {Thamnophis eques megalops) and its proposed critical habitat. 

Additions to the TIMR project in the Organ Ripe Cactus National Monument (ORCNM) 
would also harm endangered species. “For proposed project additions within ORCNM, 
CBP determined that the proposed project ‘may affect, and is likely to adversely affect’ 
the endangered Sonoran pronghorn.” 

For proposed project additions within OPCNM, CBP determined that the pro|x>.sed project 
“may al'fect. and is likely to adversely affect” the endangered Sonoran pronghorn (Antilocapra 

The harm to the threatened northern Mexican garters and Sonoran pronghorn would 
come as a result of CBP’s TIMR activities in both species’ habitats. “A total of 130 miles 
of non-waived roads within northern Mexican gartersnake proposed critical habitat are 

proposed to be maintained under the TIMR program_In the 2012 biological opinion, 

about 100 miles of roads were to be maintained within the range of the endangered 
Sonoran pronghorn; under the current action, this number is increased to 110 miles of 
roads.” 
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A total of 124 miles of non-waived roads within the designated jaguar critical habitat are 
proposed to be maintained under the TIMR program. A total of 130 miles of non-waived roads 
within northern Mexican gartersnake proposed critical habitat are proposed to be maintained 
under the TIMR program. A total of 7 miles of non-waived roads w ithin yellow-billed cuckoo 
proposed critical habitat are proposed to be maintained under the TIMR program. In the 2012 
biological opinion, about 1(X) miles of roads were to be maintained w ithin the range of the 
endangered Sonoran pronghorn; under the current action, this number is increa.sed to 110 miles 
of roads. 


"Low water crossings,” a type of bridge, would also lead to the threat of harnn against 
endangered species. “[A] total of 65 low water crossings will be nnaintained within the 
range of the endangered Sonoran pronghorn.” 


In the 2012 TIMR Biological Opinion, an estimated 250 low water crossings were to be 
maintained and repaired. Under the current action. 500 low w ater crossings will be maintained 
and repaired as part of the statewide TIMR program. In any given year, a much smaller number 
of low water crossings will actually be maintained, as many crossings do not require annual 
maintenance. As described in more detail under the description of project component #2, a 
total of 65 low w ater crossings will be maintained within the range of the endangered Sonoran 
pronghorn (the 2012 TIMR Biological Opinion included 15 low water crossings). 


Given that FWS in 2017 relied on a 2016 biological opinion to outline the effects of a 
border security infrastructure progrann consisting of fences, roads, and towers, it seenns 
that a contiguous border wall—a nnore invasive security nneasure than an existent 
infrastructure progrann—would raise the sanne threats to endangered species and 
ecosystenns. 
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Politics instead of policy 

Ultimately, the administration’s confusion and inaction surrounding 
the wall come as little surprise. Earlier this year, DHS Secretary 
Kirstien Nielsen made a sweeping claim at a White House press 
briefing: “To us, it’s all new wall. If there was a wall before that needs 
to be replaced, it’s being replaced by new wall. So this is the Trump 
border wall,’’ Nielsen stated. In response to a reporter’s clarifying 
question of whether replacing current wall would count as new wall, 
Nielsen replied, “Yes, it would.” 

If maintenance of current border fence counts as “Trump border 
wall,” then it makes sense that the administration has not secured 
funding, a schedule, legal rights to private land, or an understanding 
with Native American tribes. None of those components are 
necessary if the Trump administration is not actually building a new 
wall. Though the president continues to rely on the wall as a rallying 
cry, the actions—or lack thereof—taken by administration officials 
and agencies prove that the wall is just that: a toothless demand 
grounded not in policy considerations, but in the president’s 
attempt to placate his political base. 

American Oversight is continuing to investigate President Trump's 
proposed border wall, the separation and detention of immigrant 
minors, retaliation by federal officials against ''sanctuary'' cities, and 
reported attempts to challenge or revoke the citizenship of 
immigrants who have become naturalized American citizens. Visit 
AmericanOversight.org to follow these investigations and see all the 
documents we uncover. 
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Resources: 


State Department records related to Mexico relations and wall payments: 
https://www.americanoversiqht.orq/document/state-department-records-reqardinq- 

mexico-relations 

DHS records of materials used to prepare former Secretary Kelly for testimony before 
the Senate Homeland Security and Governmental Affairs Committee in April 2017: 
https://vvww.americanoversiqht.orq/document/dhs-records-related-secretarv-kellv-wall 

DHS emails, other records related to the cost and appropriations process for a border 
wall: https://vvww.americanoversiqht.orq/document/dhs-communications-about-the- 

cost-of-and-appropriations-for-a-border-wall 

DHS and GBP communications with border states including Arizona, California, New 
Mexico, and Texas about a wall: https://www.americanoversiqht.orq/document/dhs- 
communications-with-states-about-border-wall 

DHS and GBP emails and outlines of the schedule for border wall construction: 
https://vvww.americanoversiqht.orq/document/records-concerninq-schedule-border- 

construction 

DHS communications with the Tohono O’odham regarding a border wall: 
https://vvww.americanoversiqht.orq/document/dhs-communications-tohono-oodham- 

reqardinq-border-wall 

D03 communications with the Tohono O’odham regarding a border wall: 
https://vvww.americanoversiqht.orq/document/doi-records-of-communications-with- 

the-tohono-ood ham-nation 

FWS documents related to the environmental impact of a border wall: 
https://vvww.americanoversiqht.orq/document/fish-wildlife-documents-concerninq- 

environmental-im pact-border-wall 

GBP, FWS, and Bureau of Land Management records related to the environmental 
impact of border maintenance: https://www.americanoversiqht.orq/document/cbp- 
fws-and-blm-records-on-environmental-impact-of-border-maintenance 
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